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QUESTIONS PRESENTED 

1. Has Congress delegated exclusively to 
the District Court the jurisdiction to determine the 
issues in the action below - viz, to determine the 
making and validity of agreements to arbitrate disputes 
arising in interstate commerce? 

2. If question 1 is answered In the affirm¬ 
ative, should a writ of mandamus issue directing the 
District Court to exercise its jurisdiction by drying 
forthwith any questions raised? 


STATEMENT OF THE CASE 

This is an application, pursuant to ?8 USC Section 
1651 (a), the All Writs Act, and Section 27 of the Federal Rules 
of Appellate Practice, for a Writ of Mandamus, directing the 
Honorable Morris E. Lasker, Judge, United States District Court 
for the Southern District of New York, to decide a matter which 
was brought before him, entitled In the Matter of Certain 
Differences Between Aaacon Auto Transport, Inc., pe itioner, 

9 

and J. Wayland Thomas and Cora G. Thomas, respondents, being 
Civil Action 71 Civ. 3917 - M.E.L. Jurisdiction of the court 
was based on subject matter jurisdiction under the rules of 
the United States regulating commerce 49 USC Sections 3(C) and 
6(7), 28 USC Section 1337 and 9 USC Sections 2 and 4, the 
Federal Arbitration Act. 

After extensive briefing, the District Court expressly 
found that "subject matter jurisdiction of the petilion Is verted 
In this Court ... by 28 USC Section 1337 ... accordingly this 
Court also has jurisdiction under 9 USC Section 4." However, 
the court denied petitioner's motion to compel arbitration and 
held the petition in abeyance pending the outcome of an ad¬ 
ministrative proceeding previously commenced against petitioner 
by the Bureau of Enforcement of the Interstate Comme ce 


Commission. 



SUMMARY OF FACTS 


Petitioner Aaacon is a motor carrier operating 
in interstate commerce throughout the continental United 

States. 


In February 1971, J. W. Thomas and Aaacon 
Auto Transport, Inc. ("Aaacon") entered into an agree¬ 
ment to transport a vehicle in interstate commerce. 

The agreement provided, inter alia, for the arbitration 
of any dispute between the parties in New Yo’-k. There¬ 
after, a dispute arose concerning alleged dcmage during 
shipment between Aaacon and the insurance ccmpanr for 
the Thomases, Continental Insurance Co. ("Ccntin ‘ntal ). 
On August 31, 1971, Aaacon sought a determinatio 1 of 
this dispute by arbitration and filed a petition to 
compel arbitration pursuant to 9 U. S. Code Section 4 
in the Federal District Court for the Southern District 
of New York. 

The petition to compel arbitration was 
opposed by the real part in interest, Continenta, in 
the name of the Thomases, on the major ground th.;t the 
provision for arbitration was in conflict with 4‘) U.S. 
Code 20(11), the Carmack Amendment, as discussed in the 
memorandum decision of Judge Lasker of June l4, 1973* 
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After extensive briefing on the issue, the Court on 
June l7l, 1973 refused to grant Aaacon's motion to compel 
arbitration, holding the proceeding in abeyance pending 
the outcome of an administrative proceeding before the 
Interstate Commerce Commiesion in which, it was alleged, 
the validity of the arbitration provision would be con¬ 
sidered in light of ^49 U.S. Code 20(11). Aaaco' was 
piecluded at that time from appealing the Court's 
interlocutory decision inasmuch as the Cour below 
did not dismiss the petition. John Thomson Beacon 
Windows Ltd, v. Furrow Inc ., 23? F?d 366 (CADC, 1965 ). 

Subsequent thereto, the Court below, being 
wrongly informed by Continental that an iterim report 
of a hearing examiner was a final decision of the 
Commission, refused reconsideration of Aaacon's motion 
to compel arbitration and suggested that Continental 
file a motion to dismiss the petition, which Continental 
did on December 18, 1973* Thereafter, on March 1-4, 1974 , 
the Court, after noting its previous error, held that 
it would also defer action on Continental's motion to 
dismiss until the Commission had actually render'd a 
decision. 

The ground for the decision of the Cou t be ow, 
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in holding its determination in abeyance, was that the 
doctrine of primary jurisdiction was applicable to the 
determination in question. The net effect of both 
decisions of the Court on Aaacon's motion to cornel 
and Continental's motion to dismiss was to leave the 
parties in limbo pending action by the Commission. 

Although Aaaoon submits that the acts of the 
Commission are not relevant to the issues herein, it 
notes that the Commission had, by order of March 1971, 
commenced an investigatory proceeding against Aeacon. 
Two and a half years thereafter, on November 30, 1973, 
the hearing examiner served an interim report. It was 
this report which Judge Lasker at first erroneously 
considered a final determination by the Commission. 

The interim report did not consider any of the evidence 
submitted by Aaacon which consisted of over 1,100 pages 
of testimony and over 150 exhibits which are now to be 
considered in full for the first time by the Interstate 
Commerce Commission. The interim report did not cite 
any authority for its discussion of arbitration nor did 
it consider the prior Federal case law involving Aaacon 
and other carriers with regard thereto although such 
authorities were presented. 
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Additionally, Aaacon has requested from the 
Commission an opportunity to provide additional and 
new evidence in that proceeding which the Commission 
by Division 1 has indicated will be considered "after 
the entry of the initial decision (of the hearing 
examiner) in this matter." In light of the fact that 
the Commission proceedings have been in progress for 
over three years, and that additional hearings are 
contemplated, and that a review of the entire record 
consisting of over 300 exhibits as well as ov>r ?,000 
pages of testimony will be had, it is not unlikely that 
a long period of time may elapse before a final 
determination is made by the Commission. 

Moreover, nowhere in the original order of 
March 1971 or in any subsequent disclosure fr >m the 
Commission was it indicated that the question of or- 
bitration was being considered. Accordingly, it is 
doubtful whether or not the issue of arbitration is even 
properly before the Commission under the notice provisions « 
of the Administrative Procedure Act, fection 358. 

Also of interest is the fact that a>proximately 
one year after the investigatory proceeding concerning 
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Aaacon was commenced, the Commission rendered a 
decision in Ex Parte 263 , 3^0 ICC 515 (1972), in which, 
as noted elsewhere in this brief, the Commission 
specifically upheld arbitration provisions in carriers' 
bills of lading and determined that no violation of, 
or inconsistency with, any provision of the Interstate 
Commerce Act existed with regard to arbitration. In 
accordance with the decision of Ex Parte 263 in September, 
1973 Aaacon, as a party in Ex Parte 263 , filed Rule 20 
of its tariff with the Interstate Commerce Commission 
authorizing the arbitration provision here in question. 
Tariff Rule 20 was subsequently reviewed by the Chief 
of the Section of Tariffs of the Commission who required 
that the provision be made man datory by requiring the 
use of language which would insure "positive application" 
in all cases of shipper claims. Annexed hereto for the 
convenience of the Court is a copy of the letter of the 
Chief of t le Section of Tariffs of the Interstate 
Commerce Ccmmission which was presented to the Court 
below. 

In summary, Aaacon submits that the doctrine 
of primary Jurisdiction is not applicable to the instant 


case because: 
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1) Congress has explicitly precluded 
the application of the doctrine 
of primary Jurisdiction by the 
statutory requirement of speedy 
court trial} 

2 ) Congress has explicitly precluded 
application of the doctrine by 
mandating Jurisdiction to the 
Federal District Courts; 

3) The question raised is purely one 
of law not requiring Commission 
expertise; 

4) The issues which the Court has 
referred to the Commission have 
already been determined by the 
Courts. 

Aaacon ha additionally noted at the end of this brief 
that the venue of arbitration has also been preempted 
by Congressional enactment, and further that the ar¬ 
bitration provision in terms of the equities is appro- 

* 

priate and fair. Specifically, it does not burden either 
party inasmuch as arbitration may be had on documents 
alone, at the request of either party, without the 
necessity of either party traveling or transporting 
witnesses to New York, or even incurring the expense 
of representation by attorneys. 
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BASIS FOR APPLICATION 

Petitioner is mindful of the reluctance of 
Appellate Courts to employ mandamus to review decisions 
which could later be reviewed in the normal course of 
appeal. However, there is need for such procedure and 
justification for its utilization when a normal course 
of appeal has been foreclosed. 

Petitioner does not feel that Judge U. sker 
may be charged with arbitrary conduct or ursupat3 on of 
power by his referral of this matter which he should 
decide, to an administrative agency which he erroneously 
concluded had the power to decide the matter or advise 
him of the premises. 

Nor does petitioner feel that Judge Lasker 
may be charged with an obvious disregard of the '.aw, 
since there is precedence for the referral of juiicial 
issues to administrative agencies via the doctriie of 
primary jurisdiction. 

However, any judge may fall into error, and 
Judge Lasker's referral of the issues of the instant 
case to the Commission has deprived petitioner of a 
substantial right just as effectively as if it resulted 









from arbitrary action, ursupation of power or obvious 


disregard of the law. 

The referral herein "amounted to little 
less than an abdication of the Judicial function de¬ 
priving the parties of a trial before the court on 
the basic issues involved in the litigation." LaBuy 
v. Hawes Leather Co ., 35? U.S. 249, 256 , and such 
deprivation cannot adequately be reviewed in the normal 
course of .appeal. 

If the District Court in the case below had 
dismissed Aaacon's petition, on the basis of primary 
Jurisdiction of the Commission, Aaacon could have appealed. 
Or, if the District Court had decided the case on the 
merits in favor of respondents, Aaacon would have its 
remedy on appeal from any such final Judgment. In other 
words, if the District Court had exercised its Jurisdiction 
by deciding the case, whichever conclusion was reached 
on the primary Jurisdiction of the Commission could 
have been reviewed by the aggrieved party in the normal 
course of appeal. 

However, the referral procedure adopted here 
places Aaacon in a predicament where appeal is clearly an 
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inadequate remedy ", Ex Parte Fahey . 332 U.S. 258, 
260. Aaacon is remitted to the posture of awaiting 
the outcome of a time-consuming proceeding before the 
Commission which will greatly delay and postpone the 
decision in this litigation. 

Aaacon has neither sought nor desired this 
type of disposition which has been consented to by 
respondents. Under the circumstances, it is reason¬ 
able to expect that the respondents will appear in 
Judge Lasker’s behalf and that he will not find it 
necessary to personally justify and defend his actions 
as a judge. Furthermore, petitioner has notified the 
Interstate Commerce Commission of the instant appli¬ 
cation for a Writ of Mandamus and has invited the 
Commission to intervene as a party, if it so desires, 
to make known its views on the issue of primary 
jurisdiction. It is hoped their initiative in this 
regard would also obviate the need for Judge Lasker to 
respond personally. 

The instant application is based on "the 
traditional use of the writ in aid to appellate 
jurisdiction both at common law and in the Federal 
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courts... 1.0 compel (an inferior court) to exercise its 
authority when It Is Its duty to do so." Roche v . 
Evaporated Milk Association . 319 U.S. 21, 26. The 
decision of the District Court holding the case in 
abeyance "is not a 'final judgment' in the action, but 
a refusal to hear and decide. The remedy in such a 
case is by mandamus to compel action and not by writ to 
reviev; what has been done." Railroad Company v. Wiswall . 
90 l.S. 507, 508. It is the refusal to exercise Judicial 
power which it is the function of mandamus to correct. 
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I 

DISCRETIONARY DOCTRINE OF PRIMARY JURISDICTION IS 
INAPPLICABLE IN LIGHT OF THE CONGRESSIONAL MANDATE 
FOR A SPEEDY TRIAL OF THE ISSUES IN THE INSTANT CASE 

The doctrine of primary Jurisdiction is a judge- 
made, discretionary doctrine to be applied by courts in 
appropriate cases. However, research has uncovered no case 
in which the doctrine of primary jurisdiction has ever been 
applied in the presence of a legislative mandate directing 
the courts to immediately hold a trial on the issues in 
question, such as obtains in the instant case. 


primary Jur isdiction Is Not Applicable Where Co ngress 
Mandates A Speedy Trial “ — 


In the instant case, Aaacon has sought an order 

directing arbitration pursuant to 9 U.S. Code Section 4. 

That section, in relevant part, authorizes the Federal 

courts to direct parties to arbitrate after reviewing the 

contract in question: 

The court shall hear the parties, and 
upon being satisfied that the making of 
the agreement for arbitration or the 
failure to comply therewith is not in 
issue, the court shall make an order 
directing the parties to proceed to 
arbitration in accordance v-ith 1 he terms 
of the agreement. The hearing and pro¬ 
ceedings, under such agreement, shall be 
within the district in which the petition 
for an order directing such arbitration 
is filed..." 
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Congress has gone on to mandate that the 


courts themselves try forthwith any dispute concerning 


the validity of the arbitration agreement: 


"If the making of the arbitration 
agreement or the failure, neglect 
or refusal to perform the same be 
in issue, the court shall proceed 
summarily to the trial thereof ." 
(Emphasis added.) 


> 


* 


It is clear from the above quoted language 
from 9 U.S. Code Section 4 and from the legislative 


history discussed below, that the Congress of the 


United States has mandated that it is the Federal courts 
which shall have authority and Jurisdiction over 
questions relating to the validity, making and en¬ 
forcement of agreements to arbitrate regarding ship¬ 
ments in interstate commerce. 


♦Congress was even explicit in mandating conditions 
under which jury trials should be provided: 

"If no jury trial be demanded by the party alleged 
to be in default, or if the ‘matter in dispute is 
within admiralty jurisdiction, the coxirt shall 
hear and determine such issue. Where such ar. issue 
is raised, the party alleged to be in default may, 
except in cases of admiralty, on or before the 
return day of the notice of application, demand a 
Jury trial of such issue, and upon such demand the 
court shall make an order referring the issue or 
issues to a Jury in the manner provided by the 
Federal Rules of Civil Procedure, or may specially 
call a jury for that purpose." 9 U. S. Code 
Section . 
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Moreover, the Congress of the United States 
has by clear and unequivocal language Indicated not 
only that the courts shall act but also that a speedy 
trial shall be had. It should be noted that the above- 
quoted language does not provide for merely a"summary 
trial", but rather directs the court to "proceed 
summarily" to a trial of the issue of validity or the 
making of the agreement. Accordingly, the discretionary 
Judge-made doctrine of primary Jurisdiction whicri 
contemplates the delay and suspension of Judicial, 
determination by sending the matter to an administrative 
hearing is neither applicable nor appropriate. 

Thus, the court in Mercury Motor Express 
v. Brink , 475 F2d ]086 (5th Cir. 1973), in holding 
that the doctrine of primary Jurisdiction was in¬ 
applicable, looked to whether the legislature intended 
to provide for speedy court trial of the issues there 
in question. Unlike in the instant case, where the 
statute, 9 U.S.C. Section 4 is explicit on its face, 
the statute in the Mercury case required a review of 
the legislative history to find the Congressional 
intent for a speedy court trial: 

" The Judge-made doctrine of primary 




Jurisdiction comes into play when a 
court and an administrative agency have 
concurrent Jurisdiction over the same 
matter, and no statutory provision co ¬ 
ordinates the wor k of the court and ~f 

the agency. The doctrine operates,- 

when applicable, to postpone Judici al 
consideration of a case to admlnd strati 
determination of important questions 
involved in an agency with special com¬ 
petence in the area. 


An analysis of the purposes of the 
1965 amendment which became the present 
'-action 1017(b)(2) further confirms 
the Inappropriatenes s of applyin g the 
primary Juris diction doc trine in this 
type of litigation. A major purpose was 
to hasten enforcement procedures in 
cases of clear violations... Before IQ 65 
only the ICC could sue to enjoin unlawful 
operations; the 1965 amendment allowed 
broader use by the ICC of this enforcement 
method by modifying requirements for 
service of process and, in addition, for 
the first time gave injured private 
parties the right to ’apply directly to 
the courts for injunctive relief' with¬ 
out the necessity of prior, potentially 
time consuming administrative proceedings 
Commenting on the 1965 amendment. Congress¬ 
man Oren Harris, Chairman of the Committee, 
made clear the c ongressional Intent to 
avoid delay in the p rocedure created and 
to provide a relatively speedy reme iy : 

'...We firmly believe this new 
enforcement tool will be a good 
one. It should not be subverted 
by any practice which will avoid 
or delay prompt settlement of 
the issues.' Ill Cong. Rec. 9679 

"Judicial application of the primary Juris¬ 
diction doctrine would re-route plaintiffs 







through administrative proceedings 
the amendment entitles the m to avoid 
and permit a cteihg of precisely the 
type that Congress s ought to eliminate 

in cases of clear violations." - 

(Emphasis added) Id at 1091, 1094 

It therefore follows that In both the Mercury 
fetor case and the Instant case, since the discretionary 
doctrine of primary Jurisdiction would necessitate 
delaying a trial of the Issues with a concomitant delay 

in the relief of speedy arbitration being sought. It Is 
inappropriate. 

Additionally, the legislation consider by 
the court in the Mercury Motor case Is very much HKe the 
Federal Arbitration Act here In question, in that It 
specifically required the courts to entertain Jurisdiction 
In an enumerated situation. The court In Mercury Motor 
in speaking of this "thoughtfully designed procedural 
provision" said It "strongly suggested that Congress in¬ 
tended to supersede and replace the Judicial primary 
Jurisdiction doctrine In 1017(b)(2) suits.” No less can 
be said of the purposes clearly evidenced In the language 
of the Federal Arbitration Act. 

Thus, a review of the legislative history of 
the Federal Arbitration Act, as well as Its explicit 
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l anguage above considered, demonstrates that the purpose 
of the act was to make valid and enforceable agreements 
for arbitration contained in contracts involving inter¬ 
state commerce. It is clear that Congress intended the 
Federal Arbitration Act to apply specifically to inter¬ 
state shipment of goods. Accordingly, in the Congressional 
reports on the Federal Arbitration Act, it was noted that: 

...the control over the interstate commerce 
(one of the basis for the legislation) reaches 
not only the act ual physical Interstate ship ¬ 
ment o f goods , but also contracts relating to 
Interstate commerce." HR Rep. No. 96 , 68 th 
Cong. 1 st Cess. 1 . (Emphasis added.) 

The instant dispute, clearly Involving "the actual physical 
interstate shipment of goods" is entitled to the procedural 
mode of determining disputes which Congress provided in 
the Federal Arbitration Act. 

Historically, the Federal Arbitration Act was 
specifically passed to reverse a trend in the English 
and American law by which the courts refused to enforce 
agreements to arbitrate. The purpose of the Act is to 
enforce speedy and summary compliance of agreements to 
arbitrate. The Act was passed to overcome the reluctance 
and hostility of the Courts to enforce arbitration agreement. 
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Accordingly, in Robert Lawrence Co. v . 

Devonshire Fabrics. Inc .. 271 F 2 d 202, 4(37-10 (2nd 

Cir. 1959) this Court said: 

"Thus we think the text of the Act and 
the legislative history demonstrate 
that the Congress based the Arbitration 
Act in part on its undisputed substantive 
powers over commerce and maritime matters. 
To be sure much of the Act is purely pro¬ 
cedural in character and is intended to 
be applicable only in the federal courts . 
But Section 2 declaring that arbitration 
agreements affecting commerce or maritime 
affairs are 'valid, irrevocable, and 
enforceable' goes beyond this point and 
must mean that arbitration agreements of 
this character, previously held by state 
law to be invalid, revocable or unenforce¬ 
able are now made 'valid, irrevocable and 
enforceable.' This is a declaration of 
national law equally applicable in state 
or federal courts." 

* * * 

"We, therefore, hold that the Arbitration 
Act in making agreements to arbitrate 
'valid, irrevocable, and enforceable' 
created national substantive law clearly 
constitutional under the maritime and 
commerce powers of the Congress and that 
the rights thus created are to be adjudi ¬ 
cated by the federal courts whenever such 
courts have subject matter Jurisdiction, 
including diversity cases. Just as the 
federal courts adjudicate controversies 
affecting other substantive rights when 
subject matter jurisdiction over the 
litigation exists. We hold that the body 
of law thus created is substantive not 
procedural in character and that il 
encompasses questions of interpret? tion 
and construction as well as questions of 
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validity, revocablllty and enforceability 
of arbitration agreements affecting 
commerce... 

* * * 

"Once it is settled that arbitration 
agreements are 'valid, irrevocable and 
enforceable' we know of no principle of 
law that stands as an obstacle to a de¬ 
termination by the parties to the effect 
that arbitration should not be cenie i 
or postponed upon the mere cry of fraud 
in the inducement, as this would per nit 
the frustration of the very purpose 
sought to be achieved by the agreement 
to arbitrate,, i.e. a speedy and relatively 
inexpensive trial before commercial 
specialists ." (Emphasis added.) 

It is therefore clear that not only the explicit language 
of 9 U.S. Code Section 4, but the legislative history 
as well demonstrates a policy inconsistent with the 
delays and postponements associated with primary Juris¬ 
diction. 

Another Judge-Made Discretionary Doctrine Similar To 
Primary Jurisdiction, Has Likewise Been Subordinated 
To Clear Legislative Language of 9 U.S. Code Sec, 4 . 

In a similar instance, this Court has recently 
decided that a discretionary Judicial doctrine, similar 
to primary Jurisdiction -- forum non conveniens -- 
could not be applied in light of the strong Congress: onal 
purpose indicated in the above-quoted language < f the 
Federal. Arbitration Act 9 U.S. Code Section 4. In Ar.acon 
v. Nlnfo , 490 F.?d 83 (Pd Cir. 1974) which was decided 








subsequent to Juage Lasker's decision, this Court noted 
tnat the specific language enacted by the Congress pre - 
—- V - ed the use that discretionary judicial doctrine. 

In Wlnf<■, the New York Federal District Court granted 
respondent’s motion to transfer the matter to the 
Wisconsin District Court on the grounds of forum non 
conveniens. The Second Circuit disapproved, saying: 

"Since the agreement on its face provides 
for arbitration in New York and since the 
petition was filed in the Southern District 
of New York, the statute mandates that the 
court below proceed summarily to a trial 
of the issues as to the making of the agree- 
ment. Aaacon Auto Transport, Inc, v. 
Teafatiller , 334 F. Supp. 1042, 1044 
(S.D.N.Y. 1971); Lawn v. Franklin . 328 F. 
Supp 793 (S.D.N.Y. 1971). It follows 
that the court below lacked the power to 
order the transfer of the case to Wisconsin. 
See Farrell v Wyatt . 408 F.2d 662, 664-65 
(2d Cir.1969).' : (Emphasis supplied.) 

Thus, the judge-made discretionary doctrine of forum 

non conveniens was deemed inapplicable in light of the 

express Congressional mandate of the Federal Arbitration 

Act. The discretionary doctrine of primary jurisdiction 

is likewise inappropriate in light of the clear and 


unequivocal mandate of 0 Federal Arbitration Act and 
the court trial mandate 1 thereunder by Congress to be 
"summarily" effectuated. 
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II 

CONGRESS HAS MANDATED THE COURTS, NOT 
ADMINISTRATIVE AGENCIES, WITH DETER- 
MI NATION OF THE ISSUES IN QUESTION __ 

Tho doctrine of primary Jurisdiction is a 
device by which the courts seek to order the dis¬ 
tribution of work between Judiciary and executive 
branches of the government in the absence of Congress¬ 
ional direction thereon. However, the doctrine of 
primary Jurisdiction is obviated when Congress has 
preempted by legislation what had previously been a 
question of allocation of work between the courts and 
administrative agencies and has spoken on the issue of 
which body shall make a determination. 

Thus, aside from the Congressional directive 
of a speedy court trial on questions of validity or 
enforcement of arbitration agreements under U.S. Code 
Section 4, the remainder of the language of ihat 
section constitutes an express Congresciona direction 
to the courts, as opposed to administrative agencies, 
to determine the question of the validity and enforce¬ 
ability of arbitration agreements. Cf. Robert Lawrence 
Co. v. Devonshire Fabrics , Inc., supra, and Aaaco-, Aut o 
Transport. Inc, v. Nlnfo , supra. The Arbitration Act not 
only confers jurisdiction upon the Federal Dis rict 
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Courts, it mandates that the courts accept Jurisdiction. 


The Supreme Court of the United States, in 

California v. Federal Power Commission . 369 U.S. 482, 

487-90 (1962), considered a case involving the right 

of the Federal Power Commission to make a determination 

under the antitrust law where one of the parties had 

sought a determination in the courts. The Supreme 

Court there held that the doctrine of primary 

Jurisdiction has a reverse corollary — the courts 

may not await administrative advice where Congress 

had specified the courts should make the decision: 

"We do not decide whether in this case 
there were any violations of the anti¬ 
trust laws. We rule only on one select 
issue and that is: should the Commission 
proceed to a decision on the merits of 
a merger application when there is 
pending in the courts a suit challenging 
the validity of that transaction under 
the antitrust laws? We think not. We 
think the Commission in those cir¬ 
cumstances should await the decision 
of the courts. 

* * * 

"It is not for us to say that the comple¬ 
mentary legislative policies reflected 
in Section 7 of the Clayton Act on the 
one hand and in Section 7 of the 
Natural Gas Act on the other should be 
better accommodated. Our function is 
to see that the policy entrusted to 
the courts is not frustrated by an 
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administrative agency . Where the 
primary jurisdiction is in the agency, 
courts withhold action until the agency 
has acted. Texas & Pac. R.R. v. 

Abilene Oil Co .. 20h U.S. The 

converse should also be true , lest the 
antitrust policy whose enforcement 
Congress in t his situation has entrusted 
to the courts is in practical effect 
taken over by the Federal Power 
Commission.' 1 (Emphasis added) 

The foregoing reasoning of the Supreme Court 
is directly applicable to the instant facts. In the 
instant case. Congress has delegated to the courts the 
authority to make determinations concerning the validity 
and enforceability of arbitration agreements 9 U.S. Code 
Section U. A Congressional direction to the courts to 
decide issues cannot be frustrated by reference to an 
administrative agency, and the policy favoring ar¬ 
bitration, whose enforcement Congress has entrusted and 
directed to the courts, properly belongs in the Juris¬ 
diction of the Federal courts. 

The requirement that the District Courts decide 
issues properly placed before them and within their cogni¬ 
zance, is clearly shown in New York, Susquehanna & Wes tern 
H.R. Co. v. Honorable Frederic v. Follmer F.~c 510. 

511, 51C (id Cir. 195«°0> where the Third <"irci it Cc :rt 
of Appeals granted mandamus to require th« Dis riet hour* 
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to make its own decision. That case involved the 
division of receipts from joint through-rates es¬ 
tablished by agreements. The Circuit Court of Appeals, 
after emphasizing that referrals to administrative 
agencies should be very sparingly used by District 
Court Judges, went on to state: 

...Not every litigation of this nature 
includes subject matter of the sort which 
makes reference to administrative expert¬ 
ise a necessary or desireable procedure 
great Nort hern R.R. Co. y. Mercha nts 
Elevator Co .. P5Q u.s. oAc; (igog)- 


W g , think the compelling reas o n for granting 
E g . ltioner s prayer (fo r mandamus) is t hat 
this case T prope rly tried to the Distr ict 

Umrt, wa s submitted to that Court f o7- 

a djudication and p resents problems wh ich 
a_re well wit h in the ordinary P rovince of 
a. judge to s olve. That he is under 
obligation to solve t hem we think is p rett.v 
clearly indicated...'' fKmphag-tc ^^ppiirrj) 

similarly, in the instant case, the righi to 
a court, trial on the question of validity of <.n ar¬ 
bitration provision is a statutory right whicl is 


entitled to enforcement in the manner which Congress 
delineated. The doctrine of primary jurisdiction should 
not be used to defeat this right. Cf. Robert Lawrence 

~~~ v* Devons hlre Fabrics, Inc ., supra, and Aa icon Aut o 
Transport. Inc, v. 1,'info . supra. 




26 


III 

the issue below is solely a question of 

LAW. THEREFORE, THE DISCRETIONARY DOCTRP'E 

OF PRIMARY JURISDICTION CANNOT BE APPLIED 

Primary jurisdiction has no application when 
the issue before the court is solely a question of law: 

" The primary jurisdiction doctrine has 
no application w here only a question of 
law is Involved . That is, the doctrine 
does not apply in relation to a question 
which, while properly determinable by an 
administrative tribunal, does not involve 
a question of fact, but one of pure law, 
is determinable apart from the exercise 
of administrative discretion, and the 
requisite uniformity of determination is 
attainable otherwise than by confining 
determination of the question to the 
administrative tribunal..." 2 Am Jur °d . 
Administrative La v/, Sect. 973^ 
added.) 

Assuming arguendo that there were no clear 
Congressional iirective of a speedy court trial, and 
that the Federal Arbitration Act were not determinative 
of the courts responsibilities and jurisdiction, the 
question being considered below is one tc which the 
doctrine of primary jurisdiction is, nevertheless. 
Inappropriate because it is solely a question of law 
over which the courts both have competence and have 
already asserted that competence. 

The basic issue being considered below was 
Code PO(ll) of the Interstate 


whether or not ^*9 U.S. 
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Commerce Act precludes the arbitration agreement in 

l 

question. Previous cases have held that where, as in 
the instant case, the issue is solely a question of 
law, the doctrine ot primary jurisdiction does not 
apply. 


In Ratner v. Chemical Dank . 300 F. Supp. 983 , 

986 (SONY 1970) the Court stated: 

"When there is no dual jurisdiction between 
the District Court and the adminisi rative 
agency, the doctrine of primary Jurisdiction 
does not operate." 

* # * 

"Even assuming arguendo that the board 
does have concurrent Jurisdiction here 
with the District Court,-the doctrine 
of primary jurisdiction is nevertheless 
inapplicable. As stated previously, the 
facts in the controversy are essentially 
riot in dispute. What is involved here is 
the question of law...when only a question 
of law is involved, the doctrine ir not 
applicable. Rather, the District Court 
will retain Jurisdiction since the admin¬ 
istrative agency’s expertise in a particular 
field, which would be useful in resolving 
complicated questions of fact, is not 
required. See Federal Maritime Board v . 
Isbrandtsen . 35& U.S. 481, 521 ( 1958 ); 

United States v. Western Pacific R.R . Co., 

59 > 62-70 (1956); N.Y. Susquehanna & 

Western R.R. v. Follmer. 254 F. 2d 510 
(3rd Clr. 1958); 2 Am Jur 2 d Adminis ¬ 
trative Law Sect. 793 ." 

Similarly, in China Fire Insurance Co, v. 

Davis, 50 F2d 389 , 392 (2d Cir. 1931) case. Judge 
Learned Hand speaking for the Court denied the 




applicability of primary jurisdiction: 

"There remains the question where this 
is a matter which belongs primarily to 
the Interstate Commerce Commission, and 
which the Courts will not consider until 

the Commission has acted... 

* * * 

"...but where it is necessary only vo 
construe the statute or indeec a p iblic 
tariff ( Great Northern Ry. v. Merch ants 
ElevatorTo ., ?59 U.S. 785), we nerd not 
await the action of the Commission... 

The issue before the Court below in the 
Instant case does not involve questions of rate-making, 
tariff rates, their application or cost-allocation 
all complex issues requiring specialized agency 
knowledge. Rather, the instant case turns on legal 
principles, i.e., whether 49 u » s « Code Section 20(11) 
precludes the arbitration clause in question. The courts 
themselves are 'ompletely competent to resolve this 
question of law. Cf. Marine Transport v. Dreyfus, 284 
U.G. 263 (1931); Aaacon Auto Transport . Inc, v. Levine^ 
45(3 F2d 1335 (2nd Cir. 1971); Aaacon Auto Transport^ Inc. 
v. Jacobson , Docket No. 72-1197 (3rd Cir. 1973). 

The cases cited by Judge lasher in his de¬ 
cision of June 14, 1973, Southwestern Sugar & Molassas 
Co., Inc, v. River Terminals Corp ., 3^0 N.£. 411 (^9 v ) 
anc i u.C. v. Western Pacific R._R .» 352 b.L. 59 (1958), 



wore cases involving rate-making and complex cost- 
allocation issues. This is not so In the instant case 


and primary jurisdiction is not an appropriate doctrine. 
Accordingly, the Court in Western Pacifi c noted at p.69: 

"By no means do we imply that matters of 
tariff construction are never cognizable 
by the courts. We adhere to the distinc¬ 
tions laid down in Great Northern Ry. Co . 
v. Merchants Elevator Co. , 259 U.S. 2&5 f 
which called for a decision based on the 
particular facts of each case... In many 
instances construing the tariff does not 
call for examination of the underlying 
cost-allocation which went into the making 
of the tariff in the first instance. 

(Emphasis added.) 

So too, in Louisiana & Arkansas Ry. Co. v . 

Export Drum Company, Inc ., 359 F. 2d 311 (5th Cir. 1966) 
where the. major issue was solely over the meaning of 
words in tne railroad’s tariff, the Court stated at 
p. 314: 

"The purpose of the tariff is clear, even 
to layman; and if any tariff can be con¬ 
strued without reference to the under¬ 
lying cost-allocation factors, this is 
one. Under these facts, courts are as com¬ 
petent as the Commission to Interpret the 
tariff." 

The above cases hold that a District Court 
is fully competent to decide the legal issues without 
recourse to the Interstate Commerce Commission, when 
the issue docs not involve specialized commission knowledge 
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regarding the structure of rates and cost-allocations. 

The instant case is even more clear-cut since 
the question of law that the courts must pass on is the 
mandate of Congress, which Congress has placed squarely 
and solely within the Jurisdiction of the Federal courts 
and with whom they have charged and entrusted the en¬ 
forcement. Further, as shown elsewhere in this brief, 
it is a question which the courts have already deemed 
appropriate for their determination and upon which the 
courts have already passed regarding the very issues 


here in question. 
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IV 

PRIMARY JURISDICTION IN THE INSTANT CASE 
WOULD BE AN INAPPROPRIATE EXERCISE IN FUTILITY 

The Issues Which The Court Belcw Would Refer To The 
Interstate Commerce Commission Have Already Been 
Determined By The Appropriate Federal Courts _ 

The doctrine of primary Jurisdiction is a 
devjce whereby courts may obtain the advice of an admini¬ 
strative agency before deciding the issues. The ultimate 
responsibility of course belongs to the court. South ¬ 
western Suga r & Molasses Co. v. River Terminals Corn ., 

360 U.S. 441. 

However, the Federal courts have already 
spoken regarding the very issues before the Court below: 
the validity and enforceability of this arbitration 
clause in light of 49 U.S.C. 20(11). 

In the landmark case of Marine Transit Co. 
v^, Dreyfus, 204 U.S. 263 (1931), the Supreme Court of 
the United States upheld and enforced a provision for 
arbitration Incorporated by reference in a carrier’s 
bill of lading under the authority of the Federal 
Arbitration Act. 

More recently, in Indussa Corporation v . 

S.S. Ranborg . 377 F.Pd ^00 (2nd Cir. 1967), this 
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Court concidercd the application of the Federal 
Arbitration Act to the Carriage of Goods by Sea Act 
(COGSA) 46 U.S. Code 1303(3) -- which provides with 
respect to water carriers, the same legislation .hat 
49 u.C. Code 20(11) provides for motor carriers. The 

Court there stated at p. 204: 

"Our ruling does not touch the question 
of arbitration clauses in bills of 
lading which require this to be held 
abroad. The validity of such a clause 
in a charter party, or in a bill o f 
lading effectively incorporating ;;uch 
a clause in a charter party, has b een 
frequently sustained . (See Lowry l : Co. 
v. S.S. Le Moyne D'Iberville . 253 F. 

Supp 396 (E.D.N.Y. 19bb), appeal dis¬ 
missed for want of Jurisdiction, 372 
F. 2d 123 (2nd Cir., 196 7 ), slip 
opinions 1103, and cases cited.) Al¬ 
though the Federal Arbitration Act 
adopted in 1925, 43 Stat. 883 , val¬ 
idated a written arbitration provision 
'in any maritime transaction'. Sec. 2, 
and defined that phrase to include 
'bills of lading of water carriers'. 

Sec. 1, COGSA, enacted in 193(3, 49 
Stat. 1207, made no reference to that 
form of procedure. If there be any 
Inconsistency between the two acts , 
presumably by the Arbitration Act 
would prevail bv virtue of its re ¬ 
enactment as positive law in 194Z , 6l 
Stat. 669 . See Knauth, Ocean Bills of 
Lading, supra, at 238-239." (Emphasis 
added.) 

To reiterate, the Carriage of Goods by Sea 
Act considered in Indussa provides the same legislation 
for water carriers as 49 U.S. Code Section 20(11), the 
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legislative provision here in question. Additionally, 
;, 9 U.£. Code Section 80(11) was enacted into law even 
earlier and, thus, the supremacy of the Federal Ar¬ 
bitration Act is even clearer, under the reasoning of 
Indussa. 


The Indussa case has been followed by 
Federal District Courts in sustaining the validity and 
enforceability of arbitration agreements contained in 
bills of lading in like circumstances. Mitsubishi 
Shoji Kaisha Ltd, v, M.S, Gallnl . 323 F. Supp. 79 
(S.D. Texas 1971). See also: Saxls S.S. Co. v . 

Multlfacs Intern. Traders. Inc .. 375 F.2d 577 , ( 2 d Cir. 
!96?)j Eastern Marine Corp. v. Fuka.ya Trading Co.. S.A .. 
36^ F.2d 80 (2d Cir. 1966 ) cert. den. 385 U.S. 971. 

In re Pahlberg Petition . 131 F. 2 d 968 (?d Cir. 1942 ); 

In re Utility Oil Corporation . 69 F.2d 524 ( 2 d Cir. 

193 * 0 . 


More specifically, considering the facts of 
the instant case, in the many cases which have tested 
this issue, the courts have unanimously held that the 
provision contained in Aaacon's bill of lading is lawful, 
valid and enforceable and does not contravene the pro¬ 
visions of A 9 U.S. Code 20(11). 
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In the case of Aaacon Auto Transport, Inc . 
v. Levine , Docket No. 71-2100, SDNY 1971, the Court 
(per Ryan, J.) held in relevant part: 

"and it further appearing that Title 9 
U.S. Code Section 4 is applicable and 
appropriate to said contract and appli¬ 
cable and appropriate to claims arising 
from interstate transport of vehicles... 
and it further appearing that arbitration 
of disputes under said Carmack Amendment 
is proper , and it further appearing that 
the agreement to arbitrate is consistent 
with the tariff provisions of petitioner - 
carrier and the Uniform Bill of Lading * 
(Emphasis added.) 

Thereafter, Judge Ryan’s order was reviewed and upheld 
by this Court, 456 F.2d 1335 (2d Cir. 1971). The 
arguments posed to the Second Circuit Court of Appeals 
were: 

1. The arbitration provision contained in 
the agreement deprives appellant Levine 
of his right to a judicial determination. 

2. The agreement to arbitrate is contrary 
to the provisions of the Uniform Bill of 
Lading. 

3. The arbitration agreement is contrary to 
the provisions of Aaacon’s tariff. 

The Second Circuit Court of Appeals uphold the ar¬ 
bitration provision over the foregoing contentions. 


Subsequent to that decision, the United 


States District Court for the District of New Jersey 



3b 





II 


(per Lacey, J) in reviewing the same arbitration pro¬ 


vision as is here in question in Aaacon Auto Transport , 
Inc, v. Jacobson , Docket No. Civ. 1733 - 1971, held: 

1. that the arbitration provision in Aaacon's 
till of lading was not at variance with 
the terms of the Uniform Straight Bill of 
Lading. 

2 . that the arbitration provision was not 
at variance with Aaacon's tariff rule 
so making the Uniform Straight Bill of 
Lading "a part" of Aaacon's tariff. 

3. ’ that the provision for arbitration in New 

York was lawful and proper under 49 U.S.C. 
20 (11); and 

4. that the arbitration provision was Just, 
reasonable and proper ana effectuated 
"the intent of CongresE" as set forth in 
the Federal Arbitration Act 9 U.S.C. Sec. 

1 et seq. 

On appeal, the Third Circuit Court of Appeals confirmed 
Judge Lacey's decision. The following questions were 


posed to the Third Circuit: 

"l. Is the contract in question providing 
for arbitration void as unconscionable 
and inequitable?" 

Does the contract in question violate 
the Interstate Commerce Act?" 

"3. Does arbitration oust the courts of 
Jurisdiction?" 

"4. Does use of the terms and conditions 
of the Uniform Bill of Lading permit 
the arbitration provision in question?" 


The Third Circuit similarly upheld the lawfulness and 



validity of the arbitration provision in question 


A aacon Auto Transport, Inc, v. Jacobson , _F.2d 

_(3d Cir. 1973) Docket No. 72-1197. 


Moreover, Federal courts throughout the 
United States have similarly reviewed the bill of 
lading provision in question and, without referral to 
the Interstate Commerce Commission and without resort 
to the doctrine of primary jurisdiction, have determined 
and upheld its validity. In not one case In which the 
arbitration provision has been considered by a Federal 
District Court or Court of Appeals has it been deemed 
invalid or unenforceable: 

I FEDERAL DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

Frost Rental and Leasing System. Inc, v . 
Aaacon , 71 Civ. 757 (per Flores, J) Federal 
District Court stayed litigation pending 
before that Court in California, pending 
arbitration in New York. Claimant was a 
California resident. 

II FEDERAL DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

Atlantic and Pacific Leasing v. Aaacon (per 
Schacke, J.) Federal District Court of 
California stayed litigation pending before 
that Court until arbitration is had in New 
York. Claimant was a California resident. 
Commenced action in California. 

III FEDERAL DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 
TAMPA DIVISION_ 
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Bnxno v. Aaacon Auto Transport, Inc.. 71 Civ. 
1^7 (per Leib, J.) Litigation in Federal 
District Court in Florida stayed pending 
arbitration In New York. Claimant a 
Florida resident. 

IV FEDERAL DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

Aaacon Auto Transport, Inc, v. Schwarz. 71 
Civ. 2752-G (per Ge: ritz, J.) upheld ar- 
bitration agreement. Claimant was a 
Massachusetts resident. 

V FEDERAL DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

Segelln v. Aaacon Auto Transport. Inc .. 71 
Civ. 40 (per Lambros, J.) staying litigation 
pending in Federal Court until arbitration 
is had in New York. Claimant was an Ohio 
resident. 

Mayer v, Aaacon Auto Transport. Inc .. 7? Civ. 
5w (per Thomas, J.) stayed litigation com¬ 
menced in Ohio pending arbitration in New 
York; claimant was a California resided . 

As was noted by American Law Reports Annotated, 
ir ALR 3d 892 , 897, the courts in enforcing the ar¬ 
bitration agreement must of necessity have passed on 
the validity of that agreement: 

n A distinction must be observed between 
validity and enforceability of the agree¬ 
ments under consideration because as was 
the case at common law with agreements to 
arbitrate future disputes, an agreement 
can be considered valid yet unenforceable 
while, on the other hand, it can hardly 
be said that a court could consider an 
agreement enforceable in some way without . 
by necessary Implication, deeming tiiat 
agreement valid . Thus, many courts have 
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discussed agreements such as are herein 
considered in terms of enforceability, 
with no special reference to validity, 
while other courts have spoken directly 
on the issue of the validity of the agree¬ 
ment...Cases which by necessity. Inasmuch 
as they have considered the agreement in 
some way enforceable, support the pro ¬ 
position that the agreement is valid have 
been cited for this proposition even 
though these cases have not spoken for 
the validity but have talked rather in 
terms of enforceability of the agreement." 
(Emphasis added.) 

Recently, the United States District Court 
for the Southern District of New York in Aaacon Auto 
Transport. Inc, v. Mayer . 72 Civ. 4211 (per Ward, J.) 
considered each of the same arguments which were 
presented by Continental below, including part of the 
Commission proceedings which were an ^xed to the plead¬ 
ings. The Court did not invoke the doctrine of primary 
jurisdiction and rejected the arguments against the 
validity of the arbitration provision. 


Finally, in a most recent decision, this 
Court in Aaacon Auto Transport. Inc, v. Ninfo , 490 F.2d 
83 (2d CJr. 1974), cited with approval Aaacon Auto 
Transport. Inc, v. Teafatiller, 334 F. Supp. 1042 
(SDNY 1971). In the Teafatiller case the Court (per 
liriaant, J.), after upholding the validity and appli¬ 
cability of the arbitration provision In question. 
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noted that arbitration is "particularly well suited" 
to the settlement of disputes involving drlveaway ship¬ 
ments, as arose in the instant case. 

. Aaacon respectfully submits that the fore- 

going cases demonstrate that many courts have carefully 
and meticulously considered the questions raised below 
on many occasions and that these questions, being purely 
a matter of law, have been answered by the courts 
themselves. 


In this regard., it is noted that the coctrine 

of primary Jurisdiction is a Judicial doctrine which 

the courts must apply if appropriate, sua sponti, even 

when the issue is not raised by the parties. Thus, in 

jfP_ u .islana and Ark ansas Railway Co. v. Export Drum Co ., 

359 F.Pd 311 v5th Clr. 1966 ) the Court stated at p. 314: 

Although this issue (doctrine of primary 
Jurisdiction) apparently was not raised 
by counsel for either party at any state 
of the proceedings, we must apply toe d or- 
trlne If it is applicable , for, being a 
question of proper allocation of business 
between the courts and the administrative 
agencies, it is not subject to waiver." 

In light of the multitude of occasions in which the 

courts have considered this very arbitration clause, and 

then decided the issue themselves without referral to the 
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Interstate Commerce Commission, the courts have had to 
determine that the doctrine of primary Jurisdiction did 
not apply. 


Furthermore, inasmuch as this is not ;i case 
of first Impression, and the courts have already con¬ 
sidered and spoken with regard to the lawfulness and 
validity of the arbitration clause in question on the 
issues raised below, the need for a preliminary re¬ 
ferral to an administrative agency is clearly obviated 
and unnecessary.. In the instant case, it would not be 
p. doctrine of primary Jurisdiction that would be in¬ 
voked, but more likely a doctrine of administrative 
review of Judicial decisions -- certainly, a most 
unhappy and improper state of affairs. 
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SOME SUBSTANTIVE ISSUES TO BE 
DETERMINED BY TIIE COURT BELOW 

Aaacon respectfully notes that the question 
before this Court is solely the propriety of the appli¬ 
cation of the doctrine of primary Jurisdiction the 
ins tan case, i.e., whether the Court below should make 
its own decision regarding the application of 9 JSC 
Section 4. However, so that this Court may have a 
fuller picture of this matter, Aaacon wishes to briefly 
discuss two substantive issues properly for determination 
by the Court below: situs of arbitration, and the fairness 
of arbitration. 

f'he Venue of Arbitration Has 
Boon Preempted by Congress 

The specific language of the Federal Ar¬ 
bitration Act provides, by its terms, for the complete 
disposition of the question of the venue in arbitration 
proceedings, as more fully discussed below. In this 
regard, Aaacon first notes that there is no question 
that the process of arbitration is lawful, valid and 
appropriate to the disposition of disputes in interstate 
commerce 9 USC Section f>.* 

"Indeed, the Interstate Commerce Commission's position 
cn arbitration, while not relevant to the issues 
before this Court, accords with the almost universal 
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Once it is conceded that aibitration is 
lawful with regard to shipper claims, a determination 
of the question of venue of arbitration is "an exercise 
in futility" because the determination thereof has been 
preempted by Congress. This obtains from the fact that 
the language of the Federal Arbitration Act itself 
mandates that the court in which the petition for ar ¬ 
bitration is filed must order arbitration to be held 
in that dlstrlct. 


♦favor that arbitration has found for the settlement of 
disputes: 


In Ex Parte 263 . 3^0 ICC 515 , ( 1972 ) the 
Commission stated: 

"The use of arbitration by (shippers 
and carriers), rather than resort 
to a court of law, is not proscribed 
by any portion of the Interstate 
Commerce Act." (Emphasis added) Id 
at 582 . 

The Commission also noted the practical benefits of 
arbitration: 


"Thus, it is fair to say that ar¬ 
bitration can provide a sensible 
system for the speedy, just, and 
economical disposition in a rel¬ 
atively amicable manner of un¬ 
avoidable disagreements." Id at 
579. 






In Contine ntal Grain Co. v. Pant & Russe ll. 
Inc., .118 F?d 967, 968, 969 (9th Cir., 19 * 11 ) where a 
petitioner Invoked the jurisdiction of the Federal 
Court for the District of Oregon to enforce an ar¬ 
bitration agreement which, by its terrus provided for 
arbitration in New York, the court directed that ar¬ 
bitration be held in Oregon since the Arbitration 
Act requires and permits arbitration to be held only 
within the jurisdiction of the Court where the petition 
was filed. In that case the Court stated: 

...The statute expressly provides that 
the hearing and proceeding shall be 
within the district in which the 
petition for the order directing ar¬ 
bitration is filed..." 

* * * 


The appellant challenges the right of 
the court to order the arbitration 
within the district of Oregon because 
such an order does not conform to the 
agreement of the parties for an ar¬ 
bitration in New York. Prior to the 
enactment of the United States ar¬ 
bitration act ( 1925 ) such agreements 
could not be enforced in the courts of 
the United States. If there could be 
any doubt of the power of the legis ¬ 
lature to l imit the right of arbitration 
to one c onducted within the jurisdiction 
of the district court ordering the ar ¬ 
bit ration it must be dispelled by the 
conside ration that Congress could attach 
any limitation it desired to the right 
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Accord: Aaacon Auto Transport, Inc, v. Florence Nlnfo , 
490 F2d 83 (2nd Cir., 1974) Docket No. 73-1986. 


Similarly, in China Union Lines v. Steamship 
Co. of 1949 , 136 F. Supp. 397, 599 (SONY, 1955) the 
Court held in a case involving an arbitration agreement 
providing for arbitration in New York, that inasmuch 
as the parties filed their petition in Texas, the 
mandate of Congress in 9 U.S. Code Section 4 required 
that arbitration be held in Texas. That is, that the 
Congressional enactment in the Federal Arbitration Act 
superseded and preempted the question of the p^ace 

arbitration was held: 

"Arbitration proceedings are now governed 
by a specific statute — Title 9 U.S.C.A. 
Section 1-14. It is respondent's con¬ 
tention that sections 4 and 8 of the ar¬ 
bitration statute have a decisive effect 
upon the motion at bar. 

Section 4 provides, in part, as follows: 

'The hearing and proceedings, under 
such agreement, shall be within 
the district in which the petition 
for an order directing such ar¬ 
bitration is filed.' 

"Thus, respondent argues that the plain 
wording of the statute requires that 
any arbitration in accordance with the 
terms of the agreement 'shall be within 
the district' in which the petition for 
an order directing such arbitration is 
filed. 



As appears from the foregoing chronology 
of the proceedings, libellant filed its 
petition for an order directing ar¬ 
bitration in the Southern District of 
Texas. It did not file a similar 
petition in this district. The only 
district within which the arbitration 
could proceed by force of a petition and 
court order would be the Southern 
District of Texas .” (Emphasis added) 


Thus, had the agreement in the instant case 
not made any provision for the place of arbitration, 
had the place of arbitration not been authorized by 
Aaacon»s Tariff Rule 20, arbitration in New York would 
be required in the instant case because Congress has 
directed the place of arbitration be the place where 
the petition is filed. 

The Arbitration Which Aaacon Seeks Is Not 
A Burden To The Parties And Is Fair And Equitable 

Although Aaacon Is cognizant of the fact 
that the sole issue before the Court of Appeals is 
whether the Court below erred in failing to determine 
the issue presented to it, Aaacon submits for the Court' 
consideration the fact that the provision in question 
providing for arbitration in New York is not only valid 
hut also that it Is not a burden to any claimant. 


Neither the claimant, his witnesses nor his 
attorneys need ever appear in New York. First, 
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4b 

arbitration under the agreement here in question may 
bn had on documents alone by both sides, fecond,' in 
arbitration, unlike in court trials, no attorneys are 
necessary for the shipper to assert a claim. Ar¬ 
bitration thus contrasts favorably to the expensive, 
time consuming pre-trial and trial procedures, attorney's 
fees and costs of court litigation. 

Under the arbitration provision in question 
no witnesses need appear in person, because the ar¬ 
bitration provision makes the application of New York 
rules of evidence available " at the request of either 
party ", and under the New York rules of evidence written 
depositions are admissible for testimony of any person 
residing out of state, or over 100 miles from the forum 
without the necessity of personal appearance by the 
parties, or their witnesses . New .ork CPLR 3117 provides: 

"The deposition of any person may be used 
by any party for any purpose...provided... 

(ii) that the witness is at a greater 
distance than one hundred miles, 
from the place of trial or is out 
of the state ...’’’ 

Thus, the arbitration provision permits and 
authorizes presentation of a claim in arbitration on 


purely documentary evidence in all cases where the 
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parties would be Inconvenienced by the situs of ar¬ 
bitration. As a result, no claimant shipper, his 
witness or his attorney need ever travel a great 
distance to arbitrate. This is perhaps a key component 
of arbitration pursuant to the rules of evidence of New 
York. 


A claimant and his expert witnesses, if any, 
need travel no further than the nearest notary public 
to present a claim and have it determined. 


This lack of need to travel or bring witnesses 
to New York has been recognized by Federal District Courts 
enforcing the arbitration provision. Thus, in Aaacon 
Auto Transport, Inc, v. Gale . (SDNY, 1972) 72 Civ. 239> 
the United States District Court for the Southern District 
of New York stated in its decision, per Frankel, J.: 

"The movant (At aeon) recognizing the 
potential hardship to a California 
automobile owner, points out that 
'Arbitration may be had on documents 
alone, without hardship to either 
party.' With this understanding, the 
motion to compel arbitration will 
proceed solely upon written submissions 
for the parties. Filing fees will be 
paid initially by petitioner herein 
subject to the ultimate award of the 
arbitrator." 
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Furthermore, no attorneys are needed to ar¬ 
bitrate disputes, thus ending one of the most common com¬ 
plaints of shippers — that attorneys' fees (which are not 
compensable as part of a damage claim against a carrier) 
often take a large portion of any recovery against a 
carrier, thereby reducing a claimant's recovery. Cf. Miller . 
Law of Freight Loss and Damage Claims , p. 346, to the effect 
that attorneys' fees are not recoverable in claims for inter¬ 
state movement of goods. 

Supporting the fact that arbitration can be on 
documents alone for the convenience of the parties regardless 
of the situs of arbitration, is an article in the New York 
Law Journal of May 8, 1972, annexed hereto for Judicial 
notice. The article indicates that arbitration has been 
recognized as appropriate to shipper claims by Secretary 
of Transportation Volpe, and suggests that "the standaru 
procedure would call for hearings on documents only..." * 
Additionally, the article recognizes that arbitration could 
be part of the standard shipping contract of the carrier. 

# Judge Lasker has not displayed any of the hostility to ar¬ 
bitration decried by this Court in Robert Lawrence Co. v. 
Devonshire Fabrics (supra). However, it appears there may 
be a residual reluctance to order arbitration in the instant 
case which may stem from an erroneous belief that arbitration 
in New York would burden the parties with travel expenses for 
parties and witnesses as well as additional attorney's fees 
which, as shown above, is not the case. 
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CONCLUSION 

CongreBB has directed that the District 
Court shall determine questions regarding the making 
and validity of arbitration agreements relating to 
interstate commerce. Furthermore, Congress has 
mandated that the District Court shall "proceed 
summarily" to a trial of these issues. It was error 
for the District Court to delay determination of the 
issues raised below pending completion of an administrative 
proceeding now before the Interstate Commerce Commission. 

Therefore, it is submitted that the District 
Court for the Southern District of New York should be 
directed to exercise its Jurisdiction by deciding the 
matter which has been brought before it. 

Respectfully submitted, 

ZOLA and ZOLA 

Attorneys for Petitioner 
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BUREAU OF TRAFFIC 


^interstate Cr/.v.:ne*:ce Confinirtfirn 

Cl jr'jifnton, s 3/C. P.O r'i'i 


T FH: 1 i\ 


Pep* cnSer 7, ir 72 


"Ho: 1 - 67021 
for n i • 11:;, 36 »- -870 HIM) 

AAACON Auto Transport, nc. 

Hr. Irvin" Zola, ?rss:d"nt 
167 '.lost 62nd Strcat 
New York, II? 10030 


Subject: tariff, H^-I.C.C. Ho. o 


Dear Sir: 

In those portions of the subject tariff, under T t ema 10, 

15 and 20, where the word: "aha 1 !" appears: this should be chanced 
to read: "will" for positive application. 

It shou’d be you” purpose to reissue tlv- ta r 'ff, making tbe 
necessary change and fil { ,i«; r,iu:e with this Coismi a . i on on statutory 
notice. A supplement: to the tariff insane *• ; <rsciry change would 

have effect for only a period of six months when '.be tariff would iron 
necessitate reiscuance it order to co-ply with .he provisions of I’ule 6(d) 
ns emended by Special P!.”wission Mo. M-/0500 s i:: c the volume of the 
subject tariff consists of only three paces. 

Very truly yours. 


Charles h. Thompson 

Chief, Tariff Examining Branch 


lhc: Hr. Hort Kiel 

160 Cedar Street 
New York, HY *0006 


•,'t ■ . r.,-. r*j r. «.» CtjTyiyJ •* v . < 

■ »»! .? . ... ti 

* ' ***,,m . -MT-- - *■ ' .— 
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*ct to encourage arbitration of »d hoc comnittee, tapande.. *»y “«•! 

TZSEXSiZ<E?£- !U * *»■— « 

Sffsriarrtss sr.sws* sss 

able and workable* “ y f Umm.nd.d that the aa*>cl. 

(On Feb. 3, 1972, the ICC <K* t | on> ln conjunction with th« Iran*- 
elded Sr P«rte No. 26S. a lengthy pol UMon induatry. ihlpper group, 
proceeding which examined the ^ appropriate federal agenctra, 
rules, regulations and practice* fjUbllah l p CC | u | rule* and proce 
of regulated carrier* with re- durel f or voluntary arbitration of 
apect to the processing of losa , oM an<J dam «ge claim, under prt-! 
and damage claims. The decl- VBle nongovernmental auspice*. • 
a Ion, while raining certain pro- u was suggested that th* gulde- 
cedural and administrative quea- mod e)«l on the association's i 

lions, encouraged the voluntary coml ^ lcrc i a | rules, be drawn by a 
arbitration of freight losa and naUona | rommlltee compoaed of 
damage claim*. I representatives from all sector* 

Committee Study of the tranaportctlon community, 

The cumulative effect of these which have concerns for freight, 
developments was the upgrading c utma *nd the AAA. The national 
of formerly Intermittent and In- committee would also serve to 
formal discussions concerning monitor the working of the pro- 
the utility of arbitration for loss tedurea and suggest revisions as 
and damage claims. In the spring experience may dictate In addl- 
of 1871 the National Industrial tion, committee membere could 
Traffic Leugue created an sd serve as arbitrators while a ns- 
hoc committee, chaired by tionat panel of arbitrators Is being , 
8tanton P Sender, transporta- established, with their assistance. 


tlon counsel to Sears, Roe¬ 
buck It Company, to study the 


Must Be Agreement 

An agreement to arbitrate 1* 


DUCK si v.omp»"j. - j — *■> agreement to aronrsi* is 

subject Mr. Sender then Invited 1J|# foundation of the procedure 
th* American Arbitration As so- p urtdl . a CO uld volurtarily agree to 
elation to Join In th* work of his lubmlt an existing dispute to ar-1 
committee as a consultant bit rat ion or their contracts could 

For over forty years, the asao- llulude a standard arbitration' 
ctatlon’s exports have devolped new clauae which would bring future; 
dispute settlement procedures for d ute> before sn arbitration tri- i 
many of th* nation s major bual- bunal The following clause, re- 
nc»* sectors. The American Atbl- vdewed and enforced by courts 
tratlon Association Is » public m t | n ,es as sn appropriate 
service, nonprofit, nongovernmental broa(J arbitration clause, was rec-1 
organisation dedicated to the reso- omended; 

lutlon of disputes of al kinds controversy or claim arts- 

through th* us* of arbitration, o j[ of or rt i a ting to this con- 
mediation, democratic elections and ^ lha breach thereof shall 

other voluntary method* It sd- ttu>d by arbitration, upon the 

ministers through Us twenty-one demand of ,|ther party. In accord- 
regional offices a wide-ranging an- wllh u, a commercial rules of 

nual caseload ‘hat last yeai to- Am ,. r | C an Arbitration Assorts- 

teled over 22 O0O These case, n- ^ ^ Rnd j ud({mfnt , ipon t he award 
involved disputes over an indehnite ^ ln any COU rt hav- 

variety of international and do- jurisdiction ” 
mestlc commercial matters .on- y-jt mtJor ,, y of flight loss 

structlon industry disputes labor- dan)l ,ge claims are currently 

management controversies In bnlh by , hc pl>r ties through 

the public and private sectois and olull0B and under the carriers' 
Inlurance disputes . nal clslms procedures. T>1* 

The American Arbitration Assn- continue tc be true under 

elation does not act_ e«i arbitrator. trbjlraUoB procedure Th* aa* 

Its function Is to submit to parto * y ar , xp er|cnc* In other 

-l-d.d lists of arbitrators rum "Uet-Ulnpule urea* Indicates 

which disputants may muk. hor vo |,,ntury settlements arc ca* 

own choices ami to provide Inipur- d | BC ,e n *rd when th* 

tlul arlininlstration of arb.tr..tlon, know re „ ot t t0 ar , 

t oordlnallva » enter bllraliun. rather than costly snd 

The »,*oi lalion'a National J’.mcl p | . (|(V |n 1R aiion may be had 
of Arbitrators consists of some wlmn anil If the negotiation pro.rss 
JC.000 men and women, ca. h an jown 

expert in some hied or profeadoii, ^ , ur Arbitral lull' 

who have been nominated for llieir 'a " • , 

know ledge and reputation for Ini- Under this suggested voluntary 
partiality These arbitrators serve arbitration procedure, when a dta- 
wlthout compenssUon except under pule ,ri«. under *^,*0111^ 

unusual circumstance*. They offer which refer* Arbitration 

their time * md skill as s public rule, of the American Arbitration 
service. In sum, the association la Asaoclation, the claiming pa Jf • 
the national center of Information, tiat. s the arbitration by g>vt * 

edncanon" nr.. research a willlen no-ice In .he . he* party 

^nri ,ifv#lupinrnt t.n Arbitration *v{\\ng forth thf «••»* o 

During* l!h« summer of 1971, th« i,*u. * brief .Ulcmenl of the 
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EXHIBIT 6-2 


















controversy, and the •mount af 
money Involved. Three copies at 
this notice, called • “demand tor 
' | arbitration," are sent ts ii>« ap¬ 
propriate regional oir.ee of the aa- 
1 locution, together with the appro¬ 
priate (re established under the 
rules and the proper supporting 
papers. The association will then 
set In motion the proceedings for 
prompt arbitration hearings oa 
documents or oral hean.ifs. 

An Initiating letter U sent out 
by the AAA notifying tha re¬ 
spondent that It has received the 
demand for arbitration. The In¬ 
itiating letter alao contains a Hat 
at names, submitted to the par¬ 
tita, of potential arbitrators 

The standard procedure would 
edll for heatings on documents 
bMy, unless a party requests an 
oral hearing. Documentary hear¬ 
ings could be held so as In arms 
the convenience of the parties ay 
utilising the regional offlre struc¬ 
ture of the association 

To tha greatest extent possible, 
disputes between a single shipper 
and a single carrier would be 
grouped and the hearings would 
|run continuously until the entlra 
caseload has been completed. Hear- 
j Inga would be convened when a 
sufficient caseload had accumulated 
|at each tribunal location around 
the United States But In no event 
shall more than thirty days pass 
between hearing sessions of tha 
tribunal. 

Immediate Derisions 

The arbitrators will be required 
to render their dcclelone to the 
i Saaoclation's tribunal administra¬ 
tor the same day that the hearing* 
are held. In thla way, the admin¬ 
istrator will be able to matt tbs 
•ward (on a specially prepared 
form I to the parties on the very 
same day that the award Is ren¬ 
dered so thet 'he parties will re¬ 
ceive It within forty-eight houre 
from the date of hearing 

In the event thet a party de¬ 
sires an oral hearing, he will so 
Indicate on his demand for arbi¬ 
tration or on hie reply thereto. 
Upon the filing of the demand for 
arbitration together w**h the |X6 
Wing fee and the supplementary 
IM administrative fee for tha oral 
hearing, the association will then 
promptly Initiate the arbitration 
|as In the documentary hearing 
> procedure. The association will i.lao 
Ax a mutually agrerable hearing 1 
date and placr. 

To reduce costs and to ex- 
pedltc the procedure. It Is sug¬ 
gested that multiple disputes be 
hesrd by a single mutually agree¬ 
able arbitrator At the request of 
either party and upon a showing 
of good rimer and ii|»>n the pay¬ 
ment of env .iddlllon.il fee. the 
association eh.ill arrange for t 
three-arbitrator tribunal. 


I'snrl 1 annuls 

In order to construct » nui- 
tually-agrced-upnn panel fur ru h 
proceeding, it Is rcconiiurndrdth.it 
in* £«sociation supply each party 
with a single list of five arbitra¬ 
tors if the parties cannot agr e 
upon an arbitrator or panel of ar¬ 
bitrators from such a list, the 
aeeorlstton should be authorized 
by the rules to administratively 
appoint a alngle arbitrator or a 
panel as required to conduct the 
I hr a ring 

Sources o( aibilrulur recruit- 
tt.ssi *" fi right loss and damage 
claims could Include retired ship¬ 
per and carter experts, attorneys 
with subalt ntlal transportation 
law practice, traffic and i.Ulma 
specialists, Independent transpor¬ 
tation claims adjusters, coucgc 
faculty members with transpor¬ 
tation and traffic expertise and 
men now active as shipper or car¬ 
rier employees with reputations foe 
knowledgrablllty and falrneee. 

At least at Ant, tha jlAA rec¬ 
ommends that under tha new aya- 
tem, arbitrators not be compen¬ 
sated This aspect of the project 
should ba carefully evaluated at 
the completion of the Arat year. 
It may evolve that a professional 
cadre of freight-claim arbitrator* 
will be created who can appro¬ 
priately be compensated for their 
services. 

Underwriting Casts 

Since the American Arbitration 
Association la a not-for-prodt or¬ 
ganisation, fee* for tha arbitration 
services have been set to cover only 
: the come of administration. Tha 
1 onate of arbitration may be under¬ 
written In several ways. 

11 ‘a suggested Aral that con¬ 
sideration be given to a fee sched¬ 
ule thet requires the claimant to 
advance the previously mentioned 
bling fee together with hi* de¬ 
mand for arbitration for a bearing 
on documents. TMs should drier 
the Allng of unJuatlAed clstma 
Prior to hearing the respondent 
would pay a 150 fee. Payment. If 
any. to the arbitrator, would be 
charged equally to the parti** 

The arbitrator would have the 
discretion lo allocate all coals and 
foe* In the award between the 
parties as he determine* that 
equity requires 

Alternatively, the major carrier 
and shipper associations of the 
industry could provide a fund at 
the Initial stage of this procedure 
lo rover all or pert of the admin¬ 
istrative free for one year. A 
de. Islon based upon an* year's ra¬ 
pe* lence could be made as to 


whether to continue thla funding, 
system oj devise another 
Clearly, thla tentative propose* 
will require testing under wdu** 
working Condition* with oonht- 
rrable refinement at ixpertenc* 
may Indicate Fortunately. **?•*’ 
mental projects are not far an- 
A major West Coast carrier *U* 
sooa Initiate a pilot project wM» 
will feature an offer to arbllret* 
certain rlzlina after they have been 
twice declined And a working 
eonuiilUee of National Industrial 
T. afltc League end Association • 
A merit an Railroads leeder* nr* 
discussing the guideline* of * A 11 * 
project for arbitration of rod !*• 
and damage claims 

Arbitration ts not euggeeted M 
a comprehensive eolation to **• 
freight claim problem. How**«f, 
aa Secretary of Transport* 1 ** 
John A. Volp* recently remarktd, 
Ih# far more sensible epproetb to 
resolving freight-claim controeef 
rise would aerni lo be -rbllr» lt0 * 
rethrr than litigation. 


EXHIBIT "B-i 



